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81 Fed. Reg. 86,315 (Nov. 30, 2016)

Dear Sir/Madam:
The American Petroleum Institute (API), Independent Petroleum Association of America (IPAA),
Permian Basin Petroleum Association (PBPA), and Western Energy Alliance (“The Alliance”)
(collectively “the Trades”) submit these comments on the U.S. Fish and Wildlife Service’s (FWS
or “the Service”) 90-day Finding on a Petition to List the Lesser Prairie Chicken (LPC) as an
Endangered Species under the Endangered Species Act (ESA).1 As outlined in these comments,
the Trades believe that the best scientific and commercial information available demonstrate that
the LPC does not meet the ESA’s definitions of either threatened or endangered species. LPC
abundance has rebounded from historic lows, and through a combination of public and private
efforts, the LPC is now better protected than at any previous time. A listing as threatened or
endangered will not provide any additional conservation benefits above what already exists.
The Trades’ members operate throughout the five-state range of the LPC, have voluntarily
protected millions of acres of LPC habitat, and contributed more than 50 million dollars in LPC
conservation funding and research. Additionally, the Trades have themselves been engaged in the
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Service’s LPC listing efforts for many years, and filed multiple comment letters on 2012 Proposed
“Threatened” Listing and 4(d) Special Rule that were subsequently finalized and ultimately
invalidated pursuant to a legal action. Those comments are incorporated herein by reference.
The Trades strongly urge FWS to issue a 12-Month finding that listing LPCs is not warranted. We
further urge that FWS structure its status review so that the Service can base its decision on the
best and most recent scientific information available, including the most recent survey and
conservation data.
I.

SUMMARY

The September 2016 Listing Petition requests that FWS designate the range-wide LPC population
into three Distinct Population Segments (“DPS”) and list each segment as endangered under the
ESA. As an alternative, the Listing Petition requests that the Service list the range-wide LPC
population as endangered under the ESA. Petitioners present no credible scientific evidence
indicating that either requested relief is warranted. To the contrary, the best scientific information
available demonstrates that the LPC populations would not qualify as DPSs, and that the species
is not on the brink of extinction or likely to become so in the foreseeable future. Indeed, the best
scientific information available suggests that the LPC populations are stable (if not growing) and
protected by a historic level of conservation actions.
Section IV below discusses Petitioners’ request that FWS designate three DPSs of the range-wide
LPC Population. As discussed further therein:


This use of the Service’s DPS authority would violate the ESA and congressional
admonitions regarding how FWS should exercise its DPS authority;



The Listing Petition did not provide evidence that any of the putative DPSs were
markedly discrete. In fact, the best scientific information available suggests
connectivity between the populations; and,



The Listing Petition did not provide evidence that any distinctions between the
populations (to the extent they exist at all) are significant to the conservation status
of the overall taxon. In fact, the best scientific information available shows that
Petitioners’ bases for asserting significance are baseless.

Section V below discusses Petitioners alternate request that FWS designate the LPC range-wide
as an endangered species. As discussed further therein:


The ESA mandates a high standard for listing species that limits listing status to
species that are on the brink of extinction or likely to become so in the foreseeable
future;



The ESA further mandates that this listing analysis examine not only potential
threats to species, but also the public and private mechanisms in place to mitigate
or eliminate those threats;



The best scientific information available indicates that LPC populations are stable
(and potentially growing), and that LPC range is expanding;

2



The best scientific information available indicates that habitat modification – and,
in particular, oil and gas development – does not threaten LPCs;



The best scientific information available indicates that presumed climate change
impacts do not threaten presently threaten LPCs, and that any surmised future
climate change impacts are speculative and not likely to drive LPCs to the brink of
extinction within the foreseeable future;



Even though there are no threats likely to drive LPCs to the brink of extinction
within the foreseeable future, historic levels of public and private conservation
efforts are in place and underway that make the LPC’s risk of extinction remote
and essentially unforeseeable.

Given this best available scientific information and the Listing Petition’s relative absence of
scientifically supportable conclusions to the contrary, the ESA requires FWS to reach a finding
that listing LPCs (as separate DPSs or range-wide) is unwarranted. Any conclusion otherwise
would be arbitrary, capricious, and an abuse of the Service’s discretion under the ESA.
II.

THE TRADES

The Trades’ members engage in oil and gas exploration, production, and transportation activities
“over much of the estimated historical and occupied range of the lesser prairie-chicken.”2 LPC
habitat overlies the Permian Basin, which is one of the most productive oil and gas producing areas
in the western United States, as well as other key basins such as the Barnett and Anadarko Basins.
The Trades’ members lease, own and operate on lands within the range of the LPC, and in each of
these basins.
Because of the proximity of oil and gas operations in and around areas identified as LPC habitat,
the Trades’ members have undertaken unprecedented efforts to protect the LPC, preserve and
improve its habitat, and minimize any potential adverse impacts associated with oil and gas
development. Each of the Trades represents member companies that have undertaken significant
voluntary conservation efforts to protect the lesser prairie-chicken. These member companies have
enrolled over 9 million acres in conservation plans and committed more than 50 million dollars to
fund habitat conservation and restoration programs.
API is a national trade association representing over 640 member companies involved in all aspects
of the oil and natural gas industry. API’s members include producers, refiners, suppliers, pipeline
operators, and marine transporters, as well as service and supply companies that support all
segments of the industry. API member companies are leaders of a technology-driven industry that
supplies most of America’s energy, supports more than 9.8 million jobs and 8 percent of the U.S.
economy, and since 2000, has invested nearly $2 trillion in U.S. capital projects to advance all
forms of energy, including alternatives.
IPAA is the national association representing the thousands of independent crude oil and natural
gas explorer/producers in the United States. It also operates in close cooperation with 44
unaffiliated independent national, state, and regional associations, which together represent
thousands of royalty owners and the companies which provide services and supplies to the
2
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domestic industry. IPAA is dedicated to ensuring a strong and viable domestic oil and natural gas
industry, recognizing that an adequate and secure supply of energy developed in an
environmentally responsible manner is essential to the national economy.
The PBPA is the largest regional oil and gas association in the United States. The PBPA represents
the men and woman who work in, as well as those benefited by, the oil and natural gas industry in
the Permian Basin of west Texas and eastern New Mexico. Established in 1961, the PBPA’s
mission is to promote the safe and environmentally responsible development of oil and natural gas
resources among its members. The PBPA represents oil and natural gas explorers and producers,
as well as the service and supply industries that support their efforts in the largest inland oil and
natural gas reservoir and the largest oil and natural gas-producing region in the world.
The Alliance represents over 300 companies engaged in all aspects of environmentally responsible
exploration and production of oil and natural gas in the West. Alliance members are independents,
the majority of which are small businesses with an average of fifteen employees.
III.

LPC LISTING AND CONSERVATION BACKGROUND

The LPC “is a species of prairie grouse endemic to the southern high plains of the United States .
. .,”3 including expanding portions of Oklahoma, Kansas, New Mexico, Texas, and Colorado.4
Suitable habitats for LPC include grasslands in Kansas, sagebrush habitat in Colorado, Kansas,
Oklahoma, and Texas, and shinnery oak habitat in New Mexico, Oklahoma, and Texas.5
The LPC was first classified as a candidate for listing under the ESA in 1998 and assigned a
Listing Priority Number (“LPN”) of 8 on a 12-point scale under which “1” represents the highest
priority and “12” represents the lowest priority.6 FWS continued to assign the LPC an LPN of 8
until 2008, when FWS drastically changed the LPN from 8 to 2, in response to presumed threats
to LPC habitat from various types of development, including wind energy structures, transmission
lines, grassland conversion, and oil and gas development.7 Indeed, from the time the LPC was
first considered a candidate species in 1998, the lack of reliable population surveys8 meant that
potential threats to the LPC were merely inferred from presumed threats to LPC habitat.9
While a combination of federal, state, and private entities undertook efforts to conserve the LPC
by protecting its habitat from fragmentation, degradation, and conversion even before the LPC was
even considered a candidate species in 1998, those efforts continued to increase and expand
throughout the duration of the LPC’s candidate status. The Trades’ members were key participants
in these early voluntary conservation efforts to conserve LPC habitat and protect LPCs.
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As far back as 1985, the U.S. Department of Agriculture’s (“USDA”) Farm Service Agency
(“FSA”) began implementing the Conservation Reserve Program (“CRP”) under which
agricultural landowners ultimately enhanced “millions of acres within the range of the lesserprairie chicken.”10 Similarly, the State Acres for Wildlife Enhancement Program (“SAFE”) is a
coordinated state habitat improvement program that began in 2008 and, at the time of the final
listing, had improved over 214,000 acres of LPC habitat.11
USDA’s Lesser Prairie Chicken Initiative (“LPC Initiative”) started in 2010 to provide technical
and financial assistance to agricultural landowners to voluntarily protect and enhance LPC
habitat.12 Between 2010 and 2012, conservation contracts were executed covering 942,572 acres
and for which $24.5 million has been committed to LPC conservation.13
Since 2004, the Sutton Center, a private, non-profit organization located in Bartlesville, Oklahoma,
has been working to reduce LPC collision mortality by removing or marking barbed wire fences.14
At the time FWS finalized the listing, the Sutton Center had removed or improved over 200
kilometers of fences, with the potential to reduce mortality on over 109,000 acres of LPC habitat.15
In addition to the extraordinary multijurisdictional efforts to protect and conserve LPC, states and
private landowners therein undertook significant intrastate efforts to protect and conserve LPC by
protecting LPC habitat. Even prior to the Service’s 2012 proposal to list the LPC, conservation
plans were implemented in Oklahoma, New Mexico, and Texas, and each of the five states in LPC
range undertook meaningful research, funding, and conservation efforts.16 In particular, the New
Mexico Conservation Plan was developed to provide conservation benefits to both the LPC and
the dunes sagebrush lizard (“DSL”), with which the LPC shares habitat and habitat needs. The
private landowners, including many of the Trades’ members, enrolled 1,740,000 acres in New
Mexico’s ranching Conservation Plan and 875,000 acres in the oil and gas Conservation Plan. The
state enrolled 248,000 acres of LPC habitat in the Conservation Plan, and the Bureau of Land
Management (“BLM”), acting in conjunction with New Mexico, closed all future oil and gas
leasing on 153,257 acres in New Mexican LPC/DSL habitat and ensured that 132,590 acres of
unleased federal land in New Mexican LPC/DSL habitat would remain unleased. Importantly,
based in large part on the widespread enrollment in the Conservation Plans in New Mexico, FWS
withdrew its proposed “endangered” listing of the DSL and determined that no ESA listing was
necessary for the DSL – a species with which the LPC shares the same shinnery oak dune habitat,
the same alleged habitat-based threats, and which benefits from many of the same conservation
programs.17
Notwithstanding these voluntary conservation efforts and significant evidence of expanding LPC
range and population growth, WildEarth Guardians (“WEG”) – one of the petitioners here – sued
FWS on September 1, 2010 for allegedly failing to make expeditious progress toward listing the
LPC. That action was subsequently consolidated with several other cases initiated by WEG and
10
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the several additional lawsuits filed by the Center for Biological Diversity (“CBD”), a litigious
activist group which also joined the petition underlying this action.18
In order to settle the Section 4 Deadline Litigation and conserve the considerable resources FWS
was forced to expend defending itself from the numerous lawsuits filed by WEG and CBD, FWS
agreed to remove the LPC’s status as a “candidate for listing” and to publish a listing decision for
the species by March 31, 2014. FWS then proposed to list the LPC listing as a “threatened species”
on December 11, 2012.19 As such, the Service’s removal of the LPC from the candidate list and
proposal to list the LPC was precipitated by litigation initiated by petitioners here – not through
FWS’s framework for prioritizing listing efforts for higher risk species. Indeed, all available
evidence indicates that the sole basis for identifying LPC as a candidate species – habitat
fragmentation – was being addressed through an extraordinary level of state and private sector
engagement.
The Trades and their members fully participated in the ensuing rulemaking period, which was
extended by six months based on “substantial disagreement among scientists knowledgeable about
the species regarding the sufficiency or accuracy of the available data relevant to the
determination.”20 During that period, the Trades and their members continued to engage with
FWS to apprise the Service of the various state and voluntary conservation efforts in existence and
in development that would make listing the LPC unwarranted.21
The Trades, joined by hundreds of organizations, landowners, and private sector companies,
universities, and state wildlife experts also undertook a monumental effort to protect LPC habitat
and avoid a listing by expanding their already robust conservation efforts to unprecedented levels.
Following the publication of the proposed LPC listing in December 2012, each of the pre-proposal
conservation efforts continued to expand and important new initiatives were finalized and
implemented. Among these measures was the WAFWA Range-wide Plan, which the FWS
endorsed as providing a comprehensive framework for habitat conservation and mitigation.22 With
the substantial voluntary participation of the Trades’ member companies, on the eve of the final
listing, WAFWA reported over 3.6 million acres were enrolled and nearly $21 million in fees were
raised for LPC habitat conservation under the Range-wide plan.23
In addition to the Range-wide Plan, in 2012, the Farm Service Agency (“FSA”) announced a new
program to protect highly erodible land that it estimated could be used to protect 689,000 acres of
LPC habitat. 24 Notably, this estimate was in addition to the substantial protections in place prior
to publication of the proposed listing. Similarly, in 2013, 220,598 acres were enrolled in the LPC
Initiative – a program in which nearly a million acres were already enrolled prior to listing.25
States also aggressively pursued intrastate programs to protect the LPC. Colorado instituted a
Habitat Improvement Program for the LPC and enrolled over 11,000 acres and funded $14 million
18
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in conservation easements to benefit the LPC.26 Private landowners in Colorado also voluntarily
protected an additional 23,000 acres through the Service’s Partners in Fish and Wildlife program
(“PFW Program”), enrolled nearly 11,000 acres in the CRP SAFE program, and permanently
protected an additional 11,000 acres of LPC habitat through perpetual easements.27
Kansas instituted a Conservation Plan for LPC conservation and developed a landowner incentive
program (“Incentive Program”) under which 22,531 acres of LPC habitat was protected and
improved.28 Also, in 2013, 29 counties in Kansas developed a coordinated effort to protect and
conserve LPC in an area that encompasses over 16 million acres. Private landowners in Kansas
also enrolled nearly 140,000 acres in the PFW Program and 29,000 acres in SAFE.29 Additionally,
a non-profit organization accessed $850,000 in grant funding to execute 43 separate rangeland
improvement projects benefitting over 100,000 acres of LPC habitat.30
The majority of New Mexico’s effort was encompassed in the millions of acres protected under
the Conservation Plans prior to the proposed listing. Subsequent to the Service’s listing proposal,
however, BLM and New Mexico began improving LPC habitat through mesquite removal on
388,937.31 New Mexico has also purchased and/or permanently closed over 30,000 acres of LPC
habitat.32 Private landowners in New Mexico also protected over 70,000 acres of LPC habitat
under the PFW Program, 2,600 acres under SAFE, and 28,000 acres as a permanent wildlife
preserve.33
For its part, Oklahoma acquired and protected over 20,000 acres of LPC habitat, developed in
conjunction with environmental groups a mitigation tool under which $11.1 million has already
been committed to LPC habitat mitigation, and enrolled 17,582 acres in its CCAA – which
Oklahoma was attempting to expand when FWS issued the final listing. 34 Private landowners in
Oklahoma also voluntarily enrolled over 96,000 acres of LPC habitat in the PFW and over 15,000
acres in SAFE.35
By December 2013, the Conservation Plan that Texas developed to protect the LPC encompassed
572,999 enrolled acres, with 12 more applications pending at the time FWS issued its final listing
decision.36 Texas also enrolled more than 14,000 acres in its LIP.37 Private landowners in Texas
also voluntarily protected over 131,000 acres of LPC habitat in the PFW, over 77,000 acres in
SAFE, and nearly 11,000 as a permanent preserve.38
While the Service seemingly recognized some of these efforts in finalizing a special rule under
ESA Section 4(d) (“4(d) Rule”), which excluded from the ESA’s prohibitions certain use and
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development activities that are conducted in conjunction with enrollment in a conservation
program,39 FWS persisted in listing the LPC as a threatened species on April 10, 2014.40
On June 8, 2014, the Trades challenged the LPC’s listing decision in the Northern District of
Oklahoma as arbitrary and capricious in violation of the Administrative Procedure Act (“APA”)
(5 U.S.C. § 551 et seq.).41 The Permian Basin Petroleum Association and several counties filed
suit a day later in the Western District of Texas.42 Then, after two cases were already pending in
two different district courts, the petitioners here (WEG, CBD, and Defenders of Wildlife
(“Defenders”) filed a third action in the D.C. District Court arguing that FWS should have listed
the LPC as an endangered species rather than a threatened species.43 For well over a year, WEG,
CBD, and Defenders delayed judicial review of the LPC listing decision through the use of venue
maneuvers, motions to stay, and opposition to any efforts that would have allowed for a timely
review of the substance of the listing decision.
Notwithstanding petitioners’ procedural maneuvers, the Western District of Texas was ultimately
the only court to review the 2014 LPC Listing Decision. On September 1, the court vacated the
LPC listing decision holding that FWS failed to adequately consider the impact of these historic
voluntary and state conservation efforts in its evaluating whether LPC were likely to be placed on
the brink of extinction within the foreseeable future.44 More specifically, the court held that FWS
improperly concluded that participation in the Range-wide Plan would significantly erode, and
that the Range-wide Plan would cease to effectively protect LPCs in the future, if the threat of a
listing were removed.45 Not only was this conclusion unsupported by the record before the
Service, it has since been proven to be incorrect. As discussed in V.E.2 below, voluntary
conservation efforts have continued and expanded more than a year after the Western District of
Texas vacated the Service’s decision to list the LPC as a threatened species.
The Western District of Texas further held that FWS improperly held the Range-wide Plan to a
standard that seemingly required that the plan demonstrate that it would eliminate or reduce threats
to the species at the time of the listing – rather than in the future.46 The court held that this standard
was inconsistent with the PECE Policy, which was designed to provide a framework for assessing
the future value of voluntary conservation efforts that have not yet been fully implemented or
demonstrated to be effective.47 Indeed, the Service’s standard was particularly inappropriate when
applied to the LPC, which FWS concluded was not presently at risk of extinction, but at risk of
becoming so at some point in the future.
Now, more than a year after the Western District of Texas’s decision, and after an additional year
of using procedural roadblocks to delay the Western District of Texas’s decision, these same
39
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groups now petition FWS to act quickly to avert the LPC’s “dire risk of extinction.”48 Given the
level of protection that remains in place with or without listing, and Petitioners well-documented
efforts to delay judicial resolution of the LPC’s listing status, one must question whether
Petitioners’ interest rests more with impeding the industries that operate within LPC habitat than
with protecting LPC.
The LPC did not meet the ESA’s definition of a “threatened species” 2014, and there is less basis
to reach this conclusion now as populations have become more stable, its range has expanded, and
the historic protections that were in place in 2014 have expanded. There is no credible risk that
LPCs will be driven to the brink of extinction within the foreseeable future. In fact, as discussed
throughout these comments, the likelihood that LPCs will be driven to the brink of extinction
within the foreseeable future is incredibly remote even under tremendously pessimistic and
unrealistic scenarios.
IV.

NO LPC POPULATIONS QUALIFY AS DISTINCT POPULATION SEGMENTS

The September 2016 Listing Petition requested that FWS divide the range-wide population of
LPCs into three distinct population segments (“DPS”) roughly delineated by the ecoregions
inhabited by LPCs and used as management tools for its conservation: (1) a Shinnery Oak Prairie
DPS; (2) a Sand Sagebrush Prairie DPS; and, (3) a Mixed-Grass and Shortgrass Prairie/CRP
Mosaic DPS.49 The Petitioners additionally requested that each of the DPS be listed as endangered
and further demanded that FWS utilize its rarely-invoked emergency authority to list the putative
Shinnery Oak Prairie DPS and Sand Sagebrush Prairie DPS without undertaking a status review
or accepting public comment.50 The Service’s 90-day finding properly rejected this aspect of the
petition.51
The Service’s authority to designate DPS is limited to instances where populations of the species
are conspicuously separated from each other and markedly distinct in some way that is important
to the taxon as a whole. None of these factors are present in the three populations Petitioners seek
to designate as DPS. LPC in each of these populations are physiologically, morphologically, and
behaviorally identical. The genetic distinctions described in the listing petition are modest,
consistent with the genetic variation one would expect to observe in any widespread species, and
actually indicative of migration between the populations.52
At base, the Listing Petition requests an unscientific taxonomic deconstruction of a relatively
abundant species into units small enough to warrant listing. FWS properly rejected this aspect of
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the Petition in the 90-day finding. The Trades request that the Service explicitly reiterate the basis
for its rejection in its 12-month finding.
A.

The Service’s Authority to Designate DPS must be Used Sparingly and Only
When Distinctions Are Significant

The ESA applies to distinct taxonomic species, “any subspecies of fish or wildlife or plants, and
any distinct population segment of any species of vertebrate fish or wildlife that interbreeds when
mature.”53 The aspects of this definition that relate to DPS were intensely scrutinized during
congressional debate for fear that, through recognition of DPS, the ESA could be manipulated to
disaggregate a species to such an extent that even healthy and abundant species could be found to
be endangered.
The 1978 addition of the phrase “DPS” was, in fact, designed to constrain language in the ESA of
1973 which extended the statute to “any other group of fish or wildlife of the same species or
smaller taxa in common special arrangement that interbreed when mature.” Still, the U.S. General
Accounting Office (“GAO”) warned that use of a DPS could lead to unnecessary subdivision that
did little more than lead to the listing of segments of healthy and abundant species.54 In response
to such concerns, Congress noted in the Conference Report on the ESA Reauthorization
recognition that it “is aware of the great potential for abuse of this authority,” and included an
admonition that the listing agencies use their DPS authority “sparingly and only when then
biological evidence indicates that such action is warranted.”55
In the ensuing decades, the listing agencies have generally respected the high bar that Congress
demanded be used to designate a DPS. In 1991, FWS and the National Marine Fisheries Service
(“NMFS”) established a policy outlining criteria for designating Pacific salmon by DPS.56 Under
the policy, DPS status was restricted to “evolutionarily significant units” (“ESU”) that are
substantially reproductively isolated and which represent an important component of the
evolutionary legacy of the species.57 In 1996, NMFS and FWS established a new, more
encompassing DPS policy that, like the ESU policy and consistent with congressional intent,
maintained a high bar to designate a DPS.58 For a population segment to be considered a DPS
under the 1996 policy, the segment must meet two criteria: (1) it must be discrete; and (2) it must
be significant.59 Discreteness requires conspicuous separation from the remainder of the species,
but separation alone is not enough to be a DPS.60 Even if the species is markedly discrete, the
listing services, at Congress’s direction, instruct that the discrete segment be significant in some
unique biological manner or that the segment provide some significant role in the species as a
whole.61
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The “significance” element of the DPS Policy is critical to the evaluation of population segments
for DPS status. Indeed, FWS has found several populations to be discrete, but declined to extend
DPS status because the discrete segment was not significant.62
The DPS Policy provides a high hurdle – appropriately so. In developing the DPS Policy, FWS
acknowledged that Congress instructed the Service to “use its authority with respect to designating
DPSs ‘sparingly’ and only in instances ‘when the biological evidence indicates that such action is
warranted.’” In ESA listing decisions, the listing service seeks to avoid extinction of a species,
and thus often resorts to a precautionary approach. Because a DPS designation involves the
structuring of a species’ population and thus potentially multiplies the taxonomic units of concern,
the listing services must use their DPS designation authority with care, lest a proliferation of
taxonomic units lead to an enormous drain on agency resources with little or no conservation
benefit to the species. The listing services must be careful to avoid a widespread deconstruction of
taxonomic units, which would lead to an enormous drain on agency resources with little or no
conservation benefit to the species.
The present Listing Petition asks FWS to engage in the precise type of baseless taxonomic
deconstruction that Congress admonished the Service to avoid. As such, the Service’s 90-Day
Finding properly rejected Petitioners’ request to establish three DPS from the range-wide LPC
population. Neither the DPS Policy nor the biological data Petitioners suggest should apply to the
DPS Policy support the designation of LPCs as three DPSs.
Indeed, notwithstanding decades of petitioning and litigation, petitioners have never before
suggested that LPCs should be listed as three DPS. Petitioners newfound interest in this
delineation has little to do with taxonomy or biology – it reflects a strategic effort to disassemble
otherwise healthy populations until they are small enough to warrant listing. The DPS delineation
requested in the Listing Petition would waste conservation resources, is unsupported, and should
be explicitly rejected.
B.

The Listing Petition Presents Insufficient Evidence of Distinction and No
Evidence of Significance

As explained above, for a population segment to be considered a DPS, the segment must: (1) be
discrete; and (2) be significant.63 The Listing Petition failed present data sufficient to support
either factor.
1.

Discreteness

Petitioners argue that the three LPC population segments are markedly discrete based on the
geographic separation of the species and evidence of population structuring.64 The scientific
evidence provided, however, is not sufficient to demonstrate that the populations are markedly
discrete or that they are conspicuously separated. In fact, a careful reading of the available data,
including the studies on which Petitioners base their petition, reveals that these populations are not
62
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markedly discrete and that the conservation strategies that are currently being implemented will
likely increase connectivity between populations.
Importantly, Petitioners did not base their “discreteness” analysis on any physical, physiological,
behavioral, or morphological distinction. Nor could they – an LPC in one ecoregion is physically
and behaviorally indistinguishable from an LPC in another ecoregion. While Petitioners are
correct that the three putative DPS are separated by areas of unoccupied habitat, they
mischaracterize these areas as barriers to migration. To the contrary, the best genetic information
available indicates that there continues to be migration and gene flow between the populations
inhabiting the four primary LPC ecoregions.65 Moreover, large expanses of these ecoregions are
not separated by unoccupied habitat at all.66 Indeed, the ecoregions identified in the Listing
Petition were delineated in large part in order to serve conservation and habitat management
purposes – not to suggest the presence of evolutionarily distinct units.
A recent study about LPC’s long-range dispersals also undermines Petitioners’ assertions about
conspicuous separation.67 While biologists have long understood that LPCs were capable of longrange movements, until recently, very little was known about whether LPCs undertake such
movements. Earl (2016) used satellite GPS transmitters on LPCs across the entire distribution of
the species and documented dispersal movements “up to 71 km net displacement.”68 As noted by
the authors “[t]hese distances suggest that there may be greater potential connectivity among
populations than previously thought.”69 Indeed, given these distances, even LPCs in shinnery oak
habitat – the most geographically isolated ecoregion – are capable of maintaining connectivity
with other LPC populations. Even Petitioners seemingly acknowledge this fact in their Listing
Petition: “Lek populations may be connected via female dispersal into larger metapopulations.”70
The genetic data also support this conclusion. While Petitioners cite Oyler-McCance (2016) as
evidence of marked distinction, in reality, the study reflects persistent gene flow over time among
populations between ecoregions - even those separated by unoccupied habitat. Numerous other
studies support this conclusion.71
Nor does the genetic structuring identified in Oyler-McCance (2016) evince distinctiveness. The
LPC populations situated in the various ecoregions exist as metapopulations, within which
population-specific genetic markers develop based on the tendency for a small number of (non65
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migratory) male LPCs to dominate the breeding pool.72 Connectivity between these populations
is largely maintained by longer dispersing females.73 While different metapopulations of LPC
have some genetic distinctiveness, that distinctiveness is inherent in all metapopulations, and
necessary for overall genetic diversity. Moreover, this localized genetic variation is present
between ecoregions, but also within ecoregions.74 It is not evidence of marked distinction or
conspicuous separation – it merely reflects metapopulation dynamics not altogether different than
what would be observed in any other widespread species.
Even Oyler-McCance (2016) – the study most cited by Petitioners in their DPS analysis –
characterized the distinction between ecoregions as “relatively discrete,” and suggested further
study is needed. Further, the genetic studies in Oyler-McCance (2016) were chiefly designed to
inform ongoing efforts to increase connectivity between LPC ecoregions. In fact, increasing
habitat connectivity is one of the foremost goals of the LPC conservation strategy that is being
implemented throughout the full range of the LPC.75 As such, even if some level of genetic
distinction exists between LPC populations, that distinctiveness is not marked and likely eroding
as LPC populations stabilize and increase and as connectivity strategies continue to be
implemented on an unprecedented scale.
2.

Significance

Even if the Listing Petition credibly showed that LPCs in one ecoregion are markedly distinct and
conspicuously separated from LPCs in adjacent ecoregions, the DPS Policy still requires a
demonstration that the distinctiveness of the population segment is important to the taxon as a
whole.76 Once more, the Listing Petition’s conclusory analysis falls short of the high standards
for designating DPS imposed by the ESA and the DPS Policy.
As with their “discreteness” analysis, the absence of any physical, physiological, behavioral, or
morphological distinctions between LPC populations forced Petitioners to base their
“significance” analysis on the modest genetic variations inherent in metapopulation dynamics. As
the Trades explained above, this is not evidence of marked distinction – and it is certainly not
evidence of significance. To conclude otherwise would require FWs to adopt an analytical
framework under which any relatively widespread species with local genetic variations could be
disaggregated into any number of DPSs. The ESA does not permit such a result.
Petitioners’ alternate basis for demonstrating the significance of the putative DPS is the various
segments’ persistence in settings that are unique or unusual for the taxon.77 There is nothing
unique or usual, however, about any of the various ecoregions containing LPC habitat. Each of
these ecoregions are areas within the historic range of the LPC – where LPC habitat has always
been located.78 While the regions differ in topography and climate, they do not differ in any
72
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meaningful way. Indeed, regardless of any large-scale differences between the overall regions,
LPCs in each area use the same type of type of habitat in the same way: LPCs nest in grass and
low shrubs away from trees, and they lek in clearings close to nesting habitat.79 That the low cover
used for nesting may be provided by grass or sagebrush or shinnery oak merely makes these areas
somewhat different – not unique or unusual.
As courts have admonished, “When a species exists across a wide range of ecological settings, . .
. the fact that it persists in one particular location . . . says little about whether the population in
that location is important to the species as a whole.”80 The settings occupied by LPCs today are
the same settings that LPCs have always occupied. Within these settings, LPC use the same type
of habitat features and avoid the same types of features. The ecoregions used by LPC may differ
from one another, but that is not the test for evaluating significance in the DPS analysis. Habitat
features can be used to demonstrate a population segment’s significance to the taxon as a whole
only if they are unique or unusual – and there is nothing unique or unusual about any of the
ecoregions used by LPC.
Absent any meaningful demonstration of discreteness or significance, FWS was right to reject this
aspect of the Listing Petition in the 90-day finding. The Trades support that determination and
request that it be expressly restated in the 12-month finding.
V.

THE LPC DOES NOT MEET THE ESA’S DEFINITION OF AN ENDANGERED
OR THREATENED SPECIES

As an alternative to their request to list the LPC as three separate DPSs, Petitioners request that
FWS list “the full species, lesser prairie chicken (tympanuchus pallidicinctus), as an ‘endangered
species’ pursuant to the Endangered Species Act.”81 Notwithstanding the 90-day finding’s
conclusion that this aspect of the Listing Petition was supported by substantial evidence, there is
no basis for FWS to now conclude that LPCs meet the ESA’s definitions for either threatened or
endangered species. Indeed, given the unprecedented conservation efforts, ongoing monitoring
program, and the LPC’s known resiliency to seasonal drought, the LPC’s risk of extinction is
remote, not ascertainable from the data available, and essentially unforeseeable. A conclusion
otherwise would be arbitrary, capricious, a violation of the ESA, and an abuse of the Service’s
discretion.
A.

The ESA Requires a High Standard for Listing Species

The ESA sets a high standard for listing a species as threatened or endangered. An “endangered”
species is statutorily defined as one that is presently in danger of extinction throughout all or a
significant portion of its range.82 A “threatened” species is one that is likely to become an
endangered species within the foreseeable future throughout all or a significant portion of its
range.83 When evaluating the status of a species, FWS must consider the following five factors:
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(1) the present or threatened destruction, modification, or curtailment of its habitat or range;
(2) overutilization for commercial, recreational, scientific, or educational purposes;
(3) disease or predation;
(4) the inadequacy of existing regulatory mechanisms; and
(5) other natural or manmade factors that affect the species’ continued existence.84
In making these assessments, FWS must use “the best scientific and commercial data available”
after conducting a review of the status of the species and taking into account the efforts being made
by any nation or political subdivision of a nation to protect the species, including through predator
control, protection of habitat and food supply, or other conservation practices.85
Courts have universally held that the decision to list a species as threatened or endangered is not
to be based on speculation or a misplaced intent to err on the side of species conservation:
Under Section 4, the default position for all species is that they are not protected
under the ESA. A species receives the protections of the ESA only when it is added
to the list of threatened species after an affirmative determination that it is “likely
to become endangered within the foreseeable future.” Although an agency must
still use the best available science to make that determination, Conner [v. Burford,
848 F.2d 1441 (9th Cir. 1988)] cannot be read to require an agency to “give the
benefit of the doubt to the species” under Section 4 if the data is uncertain or
inconclusive. Such a reading would require listing a species as threatened if there
is any possibility of it becoming endangered in the foreseeable future. This would
result in all or nearly all species being listed as threatened.86
Whether a species should be listed under the ESA (or not) is not a question of whether the species
is important, iconic, or deserving of conservation. Nor can species be listed based on a finding
that they are being harmed, may be harmed in the future, or that certain threats are adversely
impacting their abundance. Listing status is measured by the prospect that the species will cease
to exist. Assessing the prospect of extinction is necessarily imprecise, and the Service’s judgments
are entitled to deference if based on best available evidence and the five listing criteria, but the
question the ESA requires FWS to answer does not change: Is this species at risk of extinction
today, or is a risk of extinction likely to arise in the foreseeable future?
1.

Foreseeable Future
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The ESA does not define the term “foreseeable future.” FWS, however, has interpreted it to mean
“the horizon over which predictions about the conservation status of the species can be reasonably
relied upon.”87 Because of the uncertainties inherent in attempting to predict the future, a forecast
that is reasonably reliable—and thus encapsulates the “foreseeable future’’—tends, at most, to
look forward only a few decades. It does not allow for analyses based on speculation or those that
are not grounded in facts and knowledge. “The timeframe over which the best available scientific
data allow us to reliably assess the effect of threats on the species is the critical component for
determining the foreseeable future.”88
In other words, the foreseeable future extends only so far as FWS “can explain reliance on the data
to formulate a reliable prediction.”89 What must be avoided is reliance on assumption, speculation,
or preconception. Thus, for a particular species, FWS may conclude, based on the extent or nature
of data currently available, that a trend has only a degree or period of reliability, but to extrapolate
that trend beyond that point would constitute speculation.90 For instance, the Service can, and
should, credibly question the reliability of projecting the frequency of drought conditions several
decades into the future.
Moreover, evaluating the foreseeable future requires analysis of not only “the foreseeability of
threats, but also … the foreseeability of the impact of the threats on the species.”91 The Solicitor’s
M-Opinion explained that “in each case the Secretary must be able to make reliable predictions
about the future. The further into the future that is being considered, the greater the burden to
explain how the future remains foreseeable for the period being assessed.” 92 As relevant here,
this directive means that, in order for threats to LPC to be foreseeable, FWS must not only be able
to reliably predict complex climatological changes specifically in LPC habitat, it must be able to
reliably predict the LPC’s response to those changes. Here again, the best available information
demonstrates that LPC have persisted for over a century in a region where drought and wateravailability issues are not uncommon. While these conditions can decrease LPC abundance, LPC’s
high rate of reproduction and large clutch sizes have always allowed populations to rebound and
even expand. As such, even if FWS could reliably predict an increase in the frequency and
duration of droughts at a scale relevant to LPCs, there is little basis to conclude that these
conditions may drive LPCs to the brink of extinction when LPCs have persisted in similar
conditions for as long as we have records – especially considering that historic levels of voluntary
conservation are in place that will help LPCs endure drought conditions.
2.

Mandatory Consideration of Conservation Efforts

The ESA was created to “provide a means whereby the ecosystems upon which endangered species
and threatened species depend may be conserved, to provide a program for the conservation of
such endangered species and threatened species, and to take such steps as may be appropriate” to
achieve those goals.93 The terms “conserve,” “conserving,” and “conservation” mean “to use and
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the use of all methods and procedures which are necessary to bring any endangered species or
threatened species to the point at which the measures provided pursuant to this Act are no longer
necessary.”94 The Service’s95 authority to list species as threatened or endangered therefore
represents a tool in furtherance of this mandate—not the mandate itself.
While important, the ESA’s listing requirements and prohibitions are not the only tools available
to FWS. In drafting the ESA, Congress understood that FWS would need to meet its mandate
through actions outside of listing, like:
[E]ncouraging the States and other interested parties, through Federal financial
assistance and a system of incentives, to develop and maintain conservation
programs which meet national and international standards is a key to meeting the
Nation’s international commitments and to better safeguarding, for the benefit of
all citizens, the Nation’s heritage in fish, wildlife, and plants.96
There is no better example of this type of collaboration than the efforts undertaken to protect the
LPC and its habitat. Further, although Congress provided the listing process as a tool for
conservation, it required FWS to first consider existing conservation efforts before making a
decision to list.97
As discussed above, the ESA requires FWS to consider five factors, including “the present or
threatened destruction, modification, or curtailment of a species’ habitat range.”98 FWS has
interpreted this provision to require the Service “to consider the conservation efforts of not only
State and foreign governments but also of Federal agencies, Tribal governments, businesses,
organizations, or individuals that positively affect the species’ status.”99
The ESA also requires that listing decisions be made “solely on the basis of the best scientific and
commercial data . . . and after taking into account those efforts, if any, being made by any state or
foreign nation or political subdivision of a state or foreign nation to protect such species . . . .”100
The plain language of the ESA thus requires the FWS to consider conservation measures
undertaken by other entities in determining whether listing of a species is warranted. The
implementing regulations for the ESA similarly provide that the Secretary “shall take into account
. . . those efforts, if any, being made by any State or foreign nation or any political subdivision of
a State or foreign nation to protect such species . . . .”101
i.

Joint Policy for the Evaluation of Conservation Efforts When
Making Listing Decisions (“PECE Policy”)
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In 2003, the FWS and NMFS (collectively, the “Services”) published a Joint Policy for the
Evaluation of Conservation Efforts When Making Listing Decisions (“PECE Policy”), which
“identifies criteria [the Services] will use in determining whether formalized conservation efforts
that have yet to be implemented or to show effectiveness contribute to making listing a species as
threatened or endangered unnecessary.”102 The PECE Policy sets forth two fundamental criteria
that guide the Service’s evaluation of whether new conservation measures may be considered in a
listing decision: (1) the certainty that the conservation measure will be implemented; and (2) the
certainty that the conservation measure will be effective.103 Under the PECE Policy, the Service
considers several criteria under each prong—implementation and effectiveness—in order to
determine whether a specific conservation effort can be considered in the context of a listing
decision.
To determine the “certainty that the conservation effort will be implemented,” the Service must
evaluate the nine criteria set forth in the PECE Policy as follows:
1. The conservation effort, the party(ies) to the agreement or plan that will implement the
effort, and the staffing, funding level, funding source, and other resources necessary to
implement the effort are identified.
2. The legal authority of the party(ies) to the agreement or plan to implement the formalized
conservation effort, and the commitment to proceed with the conservation effort are
described.
3. The legal procedural requirements (e.g. environmental review) necessary to implement the
effort are described, and information is provided indicating that fulfillment of these
requirements does not preclude commitment to the effort.
4. Authorizations (e.g., permits, landowner permission) necessary to implement the
conservation effort are identified, and a high level of certainty is provided that the party(ies)
to the agreement or plan that will implement the effort will obtain these authorizations.
5. The type and level of voluntary participation (e.g., number of landowners allowing entry
to their land, or number of participants agreeing to change timber management practices
and acreage involved) necessary to implement the conservation effort is identified, and a
high level of certainty is provided that the party(ies) to the agreement or plan that will
implement the conservation effort will obtain that level of voluntary participation (e.g., an
explanation of how incentives to be provided will result in the necessary level of voluntary
participation).
6. Regulatory mechanisms (e.g., laws, regulations, ordinances) necessary to implement the
conservation effort are in place.
7. A high level of certainty is provided that the party(ies) to the agreement or plan that will
implement the conservation effort will obtain the necessary funding.
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8. An implementation schedule (including incremental completion dates) for the conservation
effort is provided.
9. The conservation agreement or plan that includes the conservation effort is approved by all
parties to the agreement or plan.104
The Service has indicated that a “high level of certainty of funding does not mean that funding
must be in place now for implementation of the entire plan, but rather, it means that we must have
convincing information that funding will be provided each year to implement relevant
conservation efforts.” The Service also states: “[w]e believe that at least 1 year of funding should
be assured, and we should have documentation that demonstrates a commitment to obtain future
funding.”105
To determine the “certainty that the conservation effort will be effective,” the Service must
evaluate six criteria set forth in the PECE Policy as follows:
1. The nature and extent of threats being addressed by the conservation effort are described,
and how the conservation effort reduces the threats is described.
2. Explicit incremental objectives for the conservation effort and dates for achieving them are
stated.
3. The steps necessary to implement the conservation effort are identified in detail.
4. Quantifiable, scientifically valid parameters that will demonstrate achievement of
objectives, and standards for these parameters by which progress will be measured, are
identified.
5. Provisions for monitoring and reporting progress on implementation (based on compliance
with the implementation schedule) and effectiveness (based on evaluation of quantifiable
parameters) of the conservation effort are provided.
6. Principles of adaptive management are incorporated.106
While the PECE Policy limits the Service’s consideration of conservation efforts to those which
are reasonably certain to be implemented and which are similarly certain to benefit the species,
nothing in the policy limits the Service to consider only those conservation efforts that are certain
to eliminate all threats.107 To the contrary, for purposes of evaluating the potential efficacy of
conservation efforts, the PECE Policy requires only that the Service identify threats and
conservation objectives, and evaluate whether the efforts “identify the appropriate steps to reduce
threats to the species . . .”108 Indeed, in making a listing decision, the Service must consider any
conservation effort that the Service concludes “improves the status of the species . . .”109
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ii.

Candidate Conservation Agreements with Assurances

In furtherance of the ESA’s requirements to incentivize conservation, the FWS and NMFS adopted
an approach to encourage the voluntary conservation of species before they are listed. In 1999,
FWS and the NMFS issued a Joint Policy on Candidate Conservation Agreements with Assurances
(“CCAA or “Conservation Plans”).110 The policy’s goal is to encourage states and private parties,
on whose land habitat for candidate species is situated, to undertake measures to conserve
candidate species by implementing mutually agreed upon conservation measures. In return, the
policy establishes that participants obtain the certainty that they will not be required to undertake
additional conservation measures should the species become listed in the future.111 FWS provides
this certainty to participating landowners through the issuance of an enhancement of survival
permit under Section 10 of the ESA.112 Once a CCAA is adopted, the Service’s regulations provide
for the issuance of an enhancement of survival permit if the candidate species is ultimately listed
as endangered or threatened.113 More importantly here, the Service’s 2008 guidance on CCAAs
makes clear that the principal goal of CCAAs is to render listing of a species unnecessary through
coordination of conservation efforts with states, private landowners, and other non-federal
partners.114
B.

LPC Abundance and Range

We begin our discussion of the conservation status of the LPC by discussing the range and
abundance of the species. Abundance is important because it provides a measure of the health of
the species and a basis for assessing the likelihood of extinction. The LPC’s range is important
because the extent and quality of LPC habitat has always been, and continues to be, the most
important factor impacting the conservation status of LPC. As noted in the subsections that follow,
both of these factors demonstrate that LPC are not on the brink of extinction or likely to become
so in the foreseeable future. LPC range is expanding and better protected than at any point in
history, and LPC populations are stable if not growing.
1.

LPC Survey Data Indicate the Species Continues To Recover From
Historic Lows

The Listing Petition suggests that LPCs are at risk of extinction because their present abundance
“represents less than 1% of the original total.”115 Petitioners describe the “original total” as “the
historic population estimate of three million birds furnished by Johnsgard (2002).”116
The suggestion that Johnsgard (2002) provided a population estimate is a profound overstatement.
Johnsgard (2002), which was written as a call to action to conserve grassland grouse, actually says:
There are no good estimates of the original numbers of less prairie-chickens in the
Southwest and only a few educated guesses. . .One early (1945) estimate by the
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Texas Game, Fish, and Oyster Commission suggested that as many as 2 million
less-prairie chickens may have been present in Texas before 1900, a density
representing about 20 birds per square mile. If that is the case, then overall
population of the species might have once approached 3 million. There are no
estimates for the original populations of Kansas, Oklahoma, New Mexico, or
Colorado117
This paragraph provides the entire basis for Petitioners’ “three million bird” estimate. As noted
therein, Johnsgard (2002) provides, at best, an educated guess based on a 72 year old anecdotal
report in one state. The first known LPC surveys, which were geographically limited and not
particularly rigorous, did not occur until the 1940s.118 Range-wide estimates were “almost
nonexistent” until the 1960s.119
The authors of Johnsgard (2002) did not hold out this educated guess as a credible baseline from
which to evaluate population trends and know of no researchers who suggest otherwise. Even
FWS, in its final rule to list the LPC in 2004, considered this early population data to be
deficient.120 There is no basis to conclude otherwise now.
Even if Johnsgard (2002) could credibly be construed as providing a reasonable estimate of LPC
abundance prior to European settlement of the Western United States, comparing current
population estimates to population estimates for an era preceding European settlement is entirely
irrelevant to LPC conservation status. The ESA requires a forward-looking analysis. Declines
from historic populations can be considered in listing decisions only to the extent that the declines
provide relevant information on the present conservation status of the species.121 The fact that the
Southwestern United States may have held more LPCs prior to European settlement is irrelevant
to the current conservation status of the species. To the contrary, population estimates from
previous years may be relevant if they can be used to establish trends. Importantly, the best
available data depict a population trend that is stable, if not increasing.
The annual WAFWA range-wide LPC surveys, which began in 2012, provide the first ever
statistically valid range-wide survey for the species.122 The survey provides a robust methodology,
in which the aerial results were verified with ground surveys. The survey’s parameters also were
conservative: a minimum of five LPCs per lek must have been observed for the lek to be
considered an “active lek” and reported in the survey results, the model used the fewest number of
variables, and reported results have a 90% confidence interval.123 Prior range-wide estimates were
the product of a compilation of state surveys conducted at different times using inconsistent (and
less rigorous) methodologies.124 Even those studies, however, demonstrated LPC populations as
being stable, if not increasing, since the 1960s.125 The Service’s most recent estimates using (albeit
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inferior) state-derived data populations in 2012 that were 2,000 birds higher than the Service’s
uppermost estimate for the 1960s, and even within the range of the 1980 estimate―the highest
known range-wide LPC population estimate using state-derived data.
While the annual WAFWA range-wide LPC survey data provided entirely new range-wide
estimates of LPC abundance, they supported the positive trend data that was observed in the statederived data. The survey results for 2012-2016 are as follows:
Region

2012

2013

2014

2015

2016

Shinnery Oak Prairie

4,108

2,167

1,474

896

3,255

Sand Sage Prairie

2,680

2,173

513

897

1,479

Mixed Grass Prairie

10,318

4,350

7,686

10,027

6,891

Shortgrass/CRP Mosaic

21,561

11,606

14,289

18,165

14,025

Total

38,667

20,297

23,962

29,985

25,651

As this data indicate, LPC populations in the different ecoregions in the species’ range remain
quite stable and, in fact, are growing in important areas. As expected, LPC populations have
rebounded from the effects of the 2012 drought (reflected in 2013 survey data). Indeed, with the
exception of the drought-induced population decline (from 2012 to 2013), and the subsequent
rebound after the drought abated (from 2013-2014), the study authors did not consider any of the
range-wide changes to be statistically significant.126
Between 2015 and 2016, the study authors reported statistically significant increases in three out
of the four ecoregions, including increases in the shinnery oak and sand sage prairie ecoregions
that Petitioners characterize as the most imperiled.127 Even where ecoregion-specific decreases
were recorded between 2015 and 2016, the study authors did not consider those decreases
statistically significant when compared against the multi-year average.128 In fact, those decreases
are consistent with the year-over-year population variability that is a well-documented
characteristic of LPC populations.129
Importantly, the 2016 estimate of 25,651 was used for purposes of the population trend analysis
because it covered the same cells surveyed from 2012-2015.130 The 2016 survey, however, was
increased to include new survey areas.131 Based on that larger survey area, the total population
estimate is actually 27,926 (90% CI: 20,704, 37,209).132 Importantly, a large part of the increased
abundance identified by expanding the survey area was in the shinnery oak ecoregion133 – the
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population segment that Petitioners identify as the most imperiled.134 The 2016 population
estimate for the shinnery oak habitat increased nearly 30% to 4,584 – the highest estimate ever
recorded, 82% higher than the 2015 estimate,135 and, according to Garton (2016), above the
carrying capacity for the Shinnery Oak Ecoregion.136
The Listing Petition’s characterization of LPC abundance is misleading. The best survey data
available demonstrate that populations are stable and, in fact, growing in important regions. Given
these “best available” survey data, there is simply no way that FWS could conclude that LPCs are
likely to be driven to the brink of extinction in the foreseeable future.
2.

Effective Population Sizes Far Exceed All Applicable Risk Thresholds

The Listing Petition also argues that LPC are at risk due to their low “effective population size.”137
An “effective population size” is an estimate of the number of sexually mature individuals that are
capable of reproducing.138 Effective population size estimates can be important for conservation
and recovery planning because it provides a metric for estimating the prospect of genetic
depression and loss of biological fitness as a result of genetic depression.139 As effective
population size decreases, inbreeding likely increases and therefore the likelihood of genetic
depression increases as well.
Franklin (1980) introduced a generic “rule of thumb” indicated that populations below 50
individuals are likely to experience inbreeding depression in the short-term, and populations below
500 will experience inbreeding depression in the long-term. Importantly, simply noting that a
species is at risk of genetic depression does not mean that the species is necessarily at risk of
extinction. Inbreeding depression is present in all small populations and, some deleterious
recessive alleles will be present in all populations. For inbreeding and genetic depression to
negatively affect a species, it must also affect traits that influence population viability. Indeed, the
“50/500 standard” repeatedly cited in the Listing Petition, was characterized by the study authors
as a genetic “warning light” and a target for conservation planning.140 As such, even if the LPC’s
effective population size were below 50 or 500, this fact alone would provide an insufficient basis
on which to list the species. As it were, LPC effective population sizes are well above 500 rangewide and in each ecoregion individually. Moreover, the best available scientific data shows that
it is very unlikely that LPCs will fall below an effective population size of 50 or 500 within 100
years.141 To the contrary, the data indicate that populations of LPC are more than sufficient to
perpetuate the species through reproduction, avoid genetic inbreeding depression, and provide
resiliency from stochastic events.
Garton (2016), which Petitioners cite extensively but selectively, assessed the likelihood that LPCs
in each ecoregion and range-wide would fall below effective population sizes of 50 and 500 on 30
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year and 100 year time frames.142 Importantly, the study makes these projections based on an
assumption that habitat fragmentation and connectivity loss will continue at historically highrates.143 In other words, it assumes development rates that are unlikely to ever be realized and that
none of the many current state and voluntary conservation programs will be in place to help
maintain population growth and connectivity.144 It similarly does not consider evidence of
population stabilization since 2012, was biased low because of the 2012 “drought-induced” survey
results, and overestimated the risk from stochastic events.145 Further, Garton (2016) presumed a
significant level of genetic isolation by distance. Additional research conducted by Earl et. al.
(2016), however, indicates that lesser prairie chicken movement is far greater than previously
thought, with some individuals dispersing up to 71 kilometers. This data would suggest that small
“isolated” populations may not be as far removed from the larger populations and the associated
genetic diversity necessary to maintain population viability.
Even with these multiple reasons for overestimating the potential decline of effective population
size, Garton (2016) concluded that it was unlikely that LPC effective populations - range-wide or
in any ecoregion - would fall below 50 individuals over the next 30 years.146 Only one ecoregion
(Sand Sagebrush) was considered likely to fall below 500 individuals within 30 years, and only if
historic trends development trends and population declines continued unabated and without any
recovery efforts for duration of the 30-year period.147
On a 100-year horizon, only the Sand Sagebrush ecoregion was considered likely to drop below
an effective population size of 50. The range-wide population, the Shinnery Oak Ecoregion, and
Mixed Grass Prairie ecoregion were considered likely to have effective population sizes fall below
500 within the next century – and again, only if unrealistic historic trends “were to continue for
100 years,”148 and only if “there are no future changes in connectivity and the extent and quality
of necessary habitats.”149
Indeed, the authors of Garton (2016) seemingly recognized that the more recent survey data and
successful efforts to protect and improve connectivity provide ample reason to believe that LPC
effective populations are unlikely to reach these “warning light” levels over the next century, much
less drive LPC to the brink of extinction. Garton (2016) recognized the importance of the ongoing
efforts to maintain and improve genetic connectivity through the protection of corridors between
the populations.
Estimates of short- and long-term persistence for Lesser Prairie Chickens based on
population reconstructions from > 45 of lek counts provide optimism for potential
reverses of recent declines when assessed as a metapopulation. The fact that 68%
of the current range-wide population shows stable to increasing year coefficients
implies that carrying capacities have been and will continue to be increasing.150

142

Garton (2016).
Garton (2016).
144
Garton (2016).
145
Garton (2016).
146
Garton (2016) at 63.
147
Garton (2016) at 63.
148
Garton (2016) at 63.
149
Garton (2016) at 72.
150
Garton (2016) at 72.
143

24

Accordingly, it is unreasonable to suggest that the LPC population as a whole, nor any identified
populations segments within specific ecoregions are at risk of extinction due to effective
population size in the near or long-term. Nor can Garton (2016) be construed as suggesting that
LPCs are “likely” to be driven to the brink of extinction within the foreseeable future. As such,
FWS cannot use projections of reduced population size as a basis to list LPCs as threatened under
the ESA.
3.

Range is Expanding and is Better Protected

Petitioners argue that range occupation trends are key indicators in determining whether the LPC
is a “threatened” species under the ESA.151 The Trades agree. As with population trends, however,
the Listing Petition evaluates habitat loss relative to speculative and largely irrelevant preEuropean Settlement occupancy estimates.152 While it is true that occupied LPC habitat has likely
decreased significantly since the Southwest was settled by Europeans, it is also true that the vast
majority of habitat loss occurred prior to 1950,153 and that near-term trends reflect the expansion
of range and occupied habitat.154
The historic range of the lesser prairie chicken comprised a significant portion of western Texas,
western Oklahoma, eastern New Mexico, southeastern Colorado, and southwestern Kansas. The
historic range included a variety of habitat types ranging from short- and mixed-grass prairies to
sand-sage and shinnery oak prairies. Row crop production and other anthropogenic activities have
resulted in habitat loss across large portions of the range.155 Current lesser prairie chicken
populations have been identified within four distinctive eco-regions: shinnery oak prairie, sand
sagebrush prairie, mixed-grass prairie, and short-grass prairie – which are found within the
confines of the historic range.
Lesser prairie chicken were historically found in sand sagebrush and mixed-grass prairie south of
the Arkansas River.156 Due in large part to increased use of the NRCS Conservation Reserve
Program (“CRP”), however, large populations of lesser prairie chicken are now found in shortgrass prairie habitats to the north of the Arkansas River in Kansas.157 Additional populations are
also using other areas of the historic range that were previously determined to be unsuitable158 and
expanding the occupied areas around existing leks.
Research also suggests that populations are generally trending northward159 perhaps taking
advantage of more favorable moisture regimes. A northern shift would move the species into areas
where CRP is more prevalent and thereby be moving to areas that have been improved through
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some of the most long-standing conservation actions.160 Importantly, however, all currently
occupied habitat is being protected through a mixture of regulatory and voluntary efforts. In fact,
as habitat has always been used as a proxy for LPC abundance, habitat protections and
improvement are essentially the singular focus of all LPC conservation efforts. These conservation
measures occur across millions of acres within the historic range and represent an unprecedented
level of voluntary activity that results in both direct (conservation measures at the site level) and
indirect (fees and mitigation) benefits to the species. These efforts are discussed at length in
Subsection E below.
Accordingly, the reversal of historic declines in range occupancy, expansions outside of historic
range, and unprecedented level of habitat improvement and protection demonstrate that habitat
loss is no longer a factor which threatens to drive LPCs to the brink of extinction. To the contrary,
the best available data indicate that habitat protections can insure the future stability and growth
of LPC abundance.
C.

Habitat Modification Does Not Threaten LPC

In addition to larger-scale efforts to protect and improve habitat and connectivity, there are
numerous efforts in place to improve how human activity in LPC habitat can be managed in a way
that reduces or eliminates adverse impacts to LPCs. While these efforts are widespread across
multiple industries, we herein discuss only oil and gas development. Importantly, while there are
numerous measures in place to reduce the impact of oil and gas development on LPCs, recently
available data indicates that oil and gas development may have far less of an impact on LPCs than
previously estimated.
1.

Oil and Gas Development Does Not Threaten LPC

The Listing Petition draws conclusions about oil and gas development that are not realistic or
indicative of current operations. Indeed, Petitioners are either profoundly misinformed about oil
and gas development or intent on portraying the industry in the worst light possible.
Consider horizontal drilling technology. Petitioners identify this important technology as a
potential cause of increased activity,161 but ignore its favorable impact on reducing surface
disturbance. Innovative new technologies like horizontal and directional drilling can reduce well
density while dramatically increasing the rate of recovery of oil and natural gas from each well at
the same time.162 A single horizontal well can now take the place of 8 to 16 vertical wells.163 Up
to 32 directional wells can be clustered on a single well pad, making vertical drilling techniques
an inefficient last resort.164 Directional and horizontal wells require fewer wells to be drilled, less
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maintenance, and fewer roadways.165 As a result, modern oil and gas operations can result in a
nearly 70% reduction in habitat disturbance from traditional extraction practices.166
This technology is not only effective in reducing the surface footprint of oil and gas development,
it results in a greater rate of recovery than traditional development and is increasingly widespread.
In a study of well permits issued in Wyoming from 2006 to 2012, vertical well permits decreased
by 65% while horizontal and directional permits increased by 66% and 1,337%, respectively.167
This important information is conspicuously absent from the Listing Petition, which instead relies
on studies of LPC impacts dated as far back as 1940.168
As noted throughout the petition, the density of oil and gas wells is “an increasingly important
factor” in preserving leks and avoiding habitat fragmentation. The oil and gas industry has
embraced this reality with collaborative conservation efforts and innovative technology. While
the petition assumes increased well density from future oil and gas operations, the petition
completely ignores a dramatic shift toward more efficient drilling techniques.
The Listing Petition also confidently predicts significant increases in oil and gas operations across
the LPC range due to increases in per capita energy demands.169 As the Trades are keenly aware,
however, predictions of future energy demands are rarely correct and, while demand is a factor
that may be considered in estimating future drilling activity, it is far from the only relevant factor.
Regulations, energy efficiency, and energy diversification,170 and energy prices all play a role in
predicting how future energy demands will be met.
For example, in June 2008, WTI crude oil eclipsed $150 per barrel, but quickly fell below $30 per
barrel in 2016.171 This drastic downturn in crude oil costs is ongoing and has had a significant and
well-documented impact on drilling activity in LPC habitat and elsewhere. In fact, we can see the
measurable decline in activity in LPC habitat by a reduction in the number of wells planned due
to whatever causal factor will be reflected in a reduction in mitigation offset requests under the
RWP. Similarly, the increasing trend toward clustering and co-location of drilling projects to
achieve efficiencies in field development can also lead to a reduction in mitigation offset requests,
in situations where impacts from later phases of a project occur within an area for which offsets
have already been obtained and/or provided. Notwithstanding this superior data, the Listing
Petition alleges risks to LPC populations based on outdated studies of “petroleum development at
intensive levels” now and well into the foreseeable future.172 To the extent petitioners anticipate
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and rely on unrealistic predictions for a volatile market, many of their conclusions are simply
unreliable.
The Listing Petition also overestimates the potential risk to LPCs presented by oil and gas
development. Unlike other types of development, the majority of oil and gas development impacts
are temporary. The overall lifecycle of a well on the landscape is a mostly hands-off process. The
majority of well activity occurs during the initial development phase that lasts only a few short
weeks – after which, when the well is put into production, the activity level becomes very minimal.
173
Vertical structures are largely removed after production, and recent evidence indicates that
LPCs tolerate the low density of oil and gas structures that may remain present on the landscape
during the production stage.174 These structures may define LPC habitat suitability to some extent,
but far less than natural features such as elevation and tree cover.175
Fences and other structures are similarly reduced after initial development of the well. And, at
any rate, recent studies reveal that fences are not a significant source of LPC mortality. 176 Noise
and vehicle traffic, which are negatively associated with LPC presence, are nearly nonexistent for
the majority of the lifetime of a well. Indeed, while there may be evidence of LPC avoidance
behavior during brief periods of development, there is evidence that LPCs quickly adapt to, and
even utilize, roads and well pads once wells go into production.177
Development of midstream (pipeline) activities is very similar. The initial development phase
includes a significant amount of activity and traffic, and then very little activity for the remainder
of the lifetime of the pipeline. After installation, only minimal on-site activity is required and road
traffic from oil and gas operations is limited.
As such, the best available data indicates that, although oil and gas activities can adversely impact
LPC presence, those impacts are more modest than previously understood, temporally limited, and
mitigated by technologic advances. On these facts alone, FWS should conclude that oil and gas
development will not drive LPCs to the brink of extinction within the foreseeable future. These
facts, however, are not the only facts relevant to this analysis. Section XX discusses the
unprecedented level of conservation effort undertake by the oil and gas industry to mitigate any
impacts on LPC populations and improve and protect LPC habitat.
D.

Climate Change Does Not Threaten LPC
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Petitioners allege that climate change and climate change-induced increases in the frequency and
duration of droughts in LPC habitat will contribute to LPC declines and place the species on the
brink of extinction within the foreseeable future.178 Critically, Petitioners apparently view climate
change as a threat only when examined in conjunction with other factors (such as habitat loss and
fragmentation).179 As such, the conservation efforts that protect against habitat loss and
fragmentation that are discussed throughout these comments should lead FWS to conclude that
climate change is also not likely to drive LPCs to the brink of extinction within the foreseeable
future. Nonetheless, the Listing Petition’s analysis is erroneous for other reasons as well.
As a threshold matter, the Trades question whether the models cited by Petitioners have the ability
to accurately predict future global or geographically specific temperatures. Global climate models,
including those used by the Intergovernmental Panel on Climate Change (“IPCC”) cannot be
readily downscaled to the much more limited dimensions relevant to a biological status assessment
such as this. Indeed, the IPCC generally constrains itself to global or hemispheric predictions.
Such constraint is particularly appropriate when evaluating impacts in LPC habitat, where
predictions of climate change-induced drought must be distinguished from seasonal or cyclical
drought conditions that have plagued this region since well before the supposed advent of climate
change – or the Industrial Revolution for that matter.
Nonetheless, even accepting Petitioners’ assertions of future climate change impacts in LPC
habitat as valid, there is no reason to conclude that climate change is likely to drive LPCs to the
brink of extinction within the foreseeable future. Current data suggests that the American Midwest
has experience a 1.5° F trend to warmer temperatures from 1895 to 2012.180 Many climate
scientists predict more extreme variations to weather patterns – increasing storms, increasing
drought, greater fluctuations in weather and temperature extremes – as climate change continues
to trend to warmer temperature regimes. While these studies may reasonably identify conditions
which could impact LPCs in the future, a credible assessment of whether these projected conditions
will place the species at risk of extinction requires an additional analysis of the LPC’s biological
response to these climatic changes.
There is no question that droughts adversely impact LPC abundance. We observed drought-based
declines in the 2012 Range-wide Survey data, and we were able to observe these drought impacts
because LPCs have always endured these types of conditions.181 These same surveys and a recent
study provide evidence that LPCs’ lifespans and reproductive rates allow the species to quickly
recover from intermittent downturns in abundance.182 Additionally, recent studies provide further
evidence that LPC populations have adapted to differing moisture regimes and populations appear
to be shifting to the northern extremes of the range.183
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Moreover, very recent studies indicate that LPC nest selection is based on features and conditions
at a microhabitat scale.184 Climate conditions were found to have the weakest connection to nest
selection, brood success, and survival.185 In fact, the authors were not able to detect any impacts
from climate conditions on LPCs.186
Again, the Trades do not dispute that drought conditions adversely impact LPC abundance or that
drought conditions will occur in the future. The best available scientific information, however,
indicates that LPCs are adapted to endure and recover from such conditions. LPC’s resiliency to
periodic drought conditions is substantially increased due to the habitat protections in place across
its range. Therefore, there is no basis to conclude that climate change and/or drought conditions
– alone or in conjunction with other potential risk factors – are likely to drive LPCs to the brink of
extinction in the foreseeable future.
E.

Consideration of Voluntary Conservation Efforts

As explained above, the plain language of the ESA requires the FWS to consider conservation
measures undertaken by other entities in determining whether listing of a species is warranted.
The PECE Policy sets forth the criteria that guide the Service’s evaluation of whether new
conservation measures may be considered in a listing decision: (1) the certainty that the
conservation measure will be implemented; and (2) the certainty that the conservation measure
will be effective.187
Even though there were a large number of voluntary conservation efforts in place and/or capable
of review at the time of the 2014 Listing Decision, FWS largely failed to conduct the analysis
required by the PECE Policy. In fact, FWS only conducted a PECE Policy analysis for a single
effort – the RWP. FWS did not conduct a PECE analysis for any of the dozens of other
conservation efforts, individually or cumulatively.
In assessing the RWP in 2014, FWS concluded that “there was a high degree of certainty that the
plan will achieve its stated purposes of creating a net conservation benefit to the species and
moving the species towards its population goals. . .”188 Elsewhere and without explanation, FWS
concluded that, even though the Service was “highly certain” that the RWP would be effective in
protecting LPC habitat, it could not conclude that listing was not warranted because the RWP’s
habitat improvements would not be fully implemented at the time of the listing decision.189 The
Western District of Texas rejected this analysis as inconsistent with the PECE Policy and as
inappropriate given that the listing decision concluded that the LPC’s risk of extinction would only
arise (if at all) in the future.190
The sole remaining reason why FWS concluded that the RWP would not be enough to avoid
listing was the Service’s uncertainty over future enrollment, and the availability of funds generated
through future enrollment.191 Notwithstanding that on the eve of the final listing over 3.6 million
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acres were enrolled and nearly $21 million in fees were raised for LPC habitat conservation under
the RWP,192 FWS deemed the likelihood of future or continued enrollment to be too speculative
because landowners may withdraw from the RWP once the prospect of an impending listing was
removed.193 Not only was this conclusion based on a fundamental misunderstanding of how the
RWP operates, it has been proven to be incorrect. The Western District of Texas vacated the 2014
Listing Decision over 16 months ago, and yet the RWP continues to maintain high levels of
enrollment and is attracting new enrollment. The RWP is also generating millions in conservation
funding that is increasingly invested, is making progress toward each of its goals, and, most
importantly, the RWP and the dozens of other conservation efforts are working – LPC populations
have stabilized and growing in key areas; habitat is expanding, better protected, and actively being
improved; and connectivity is increasing and contributing to the resiliency of the species.
Based on the RWP alone, FWS should reject the Listing Petition and conclude that LPCs do not
meet the statutory definition of threatened or endangered species. But FWS should not consider
the RWP alone – it should – in fact, must – consider the individual and cumulative impacts of each
of the important voluntary efforts that have contributed to the successful recovery of LPCs. The
Trades provide a table briefly describing a few of these efforts below. We also provide the most
recent statistics on implementation of the RWP as best available evidence that affirmatively
disproves Service’s prior conclusions about the uncertainty of future enrollment. We then
conclude with a brief discussion of why voluntary conservation efforts such as these are more
effective than the simple act of listing a species under the ESA.
1.

The LPC is Being Protected Through Historic Levels of Voluntary
Commitments

While the RWP represents one of the most comprehensive efforts to protect LPC and conserve
LPC habitat, it is by no means the only conservation effort. A number of voluntary conservation
programs across the LPC range have helped stabilize LPC populations. This section provides a
discussion of some of the more extensive conservation efforts. FWS must consider each of these
efforts – individually and collectively – in making its 12-month finding on whether the listing
requested by Petitioners is warranted.
Lesser Prairie-Chicken Conservation Initiative (LCPI) and Other NRCS Programs - In
2010, NRCS launched the LPCI “to increase the abundance and distribution of the LPC
and its habitat while promoting the overall health of grazing lands and the long-term
sustainability of ranching operations.”194 FWS completed a biological opinion of the LPCI
on August 13, 2014, and describes 28 conservation practices that could be implemented
through the program that protect and improve LPC habitat.195
Under the LCPI, a total of 179,805 acres of prescribed grazing were applied through LPCI
during 2015. Additionally, a total of 9,438 acres were treated with brush management and
range planting was applied to 47 acres during 2015.196 Many of those acres were previously
unusable by LPC and all of the acres were at least in a degraded condition prior to
192
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treatment. In addition to the applied practices that occurred in 2015, there were another
114,438 newly contracted acres added to the program where practices will be applied in
subsequent years.197
Conservation Reserve Program (“CRP”) - The CRP is a voluntary program for agricultural
landowners that incentivizes landowners to take cropland out of production and maintain
it in permanent vegetation (e.g. native grasses and forbs).198 CRP enrollment is rather fluid
as individual contracts expire at the end of a 10 or 15-year term and new contracts get
enrolled in other locations. In the past, periodic new sign-up periods have been successful
at enrolling sufficient acreage to replace expirations and as such, the total acres enrolled in
the program has remained fairly constant since 1998 Currently, there are nearly 3,229,850
acres enrolled within the range of the LPC.199 Of those acres, there are 780,439 that lie
within the boundaries of CHAT 1 and CHAT 2 which equates to 7.9% of that total area
enrolled in the CRP.200
Partners for Fish and Wildlife Program (“PFW”) – The Service’s PFW Program restores,
improves and protects fish and wildlife habitat on private lands through partnerships
between FWS, landowners and others.201 The PFW’s goals are to: (1) restore, enhance and
manage private lands for fish and wildlife habitat; (2) significantly improve fish and
wildlife habitat while promoting compatibility between agricultural and other land uses;
(3) recover declining species and habitats; and, (4) promote stewardship.202
Typical conservation practices utilized in LPC habitat include invasive species removal,
fence marking or removal, native vegetation planting, prescribed fire, prescribed grazing,
and brush control.203 In 2015, the PFW Program was responsible for mechanical removal
of eastern red cedar and prescribed grazing on 8,770 acres in the Mixed Grass Ecoregion.204
These are just a few of the conservation programs in place to protect LPCs and LPC habitat. Their
collective impact can be seen, but not fully appreciated in the tables that follow. The Trades urge
FWS to provide a detailed consideration of this information in making its 12-month finding. This
best available information strongly indicates that there is no credible way FWS can conclude that
LPCs are likely to be driven to the brink of extinction within the foreseeable future.
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Conservation
Effort
WAFWA’s Range-wide
Plan WCAs

Description
Range-wide plan
developed by five States,
State agencies, and public and
private stakeholders.
Conservation measures:
prescribed grazing and
burning; fence marking and
removal; invasives and shrub
control; cropland restoration.
79 Fed. Reg. at 19,993.

WAFWA’s Range-wide
Oil and Gas CCAA

Range-wide CCAA to
address effects of oil and gas
activities
134 Companies enrolled

Enrollment Data
2,550,605.8 acres and $51
million collected in
mitigation and enrollment
fees as of December 31,
2015. 2015 LPC RangeWide Conservation Plan
Annual Progress Report,
WAFWA, 2015, at 24, 28.

7,876,547.1 acres with
various conservation
measures in place or required
as of December 31, 2015.
WAFWA, 2015, at 31, 35.

Fees are used for
conservation measures.
79 Fed. Reg. at 19,993.
WAFWA Term Contracts

WAFWA Permanent
Conservation Agreements

WAFWA Non-Offset
Agreements
U.S. FWS Partners
for Fish and
Wildlife (“PFW”)

According to WAFWA
meeting notes from
September 13, 2016,
WAFWA Term Contract
applications included 197,094
acres and far exceed current
needs.
Recent acquisitions
Evaluation process for
comprised of approximately
identifying properties suitable
30,000 acres acquired in
for long-term LPC
2016 for permanent
preservation.
conservation and 1,563 acres
of permanent conservation
agreements for 2015.
WAFWA meeting notes,
2016.
Land acquisitions set aside 8,912 acres enrolled in 2015.
WAFWA, 2015, at 54.
as suitable LPC habitat.
Most recent acreage reported:
Range-wide program
Kansas: 139,633;
New Mexico: 70,404;
Application process for
enrollment in WAFWA
conservation programs by
contract.
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Conservation
Effort
Program

Natural Resources
Conservation
Service (“NRCS”)
LPC Conservation
Initiative (“LPCI”)

State Preserves

Common Ground
Capital
Programmatic
Range-wide
Conservation Bank

2.

Description

Enrollment Data

Oklahoma: 96,258;
Colorado: 23,000;
Texas: 131,190.
79 Fed. Reg. at 19,993–97.
8,770 acres of PFW habitat
restoration was reported
across parts of LPC range in
2015. WAFWA, 2015, at 54.
Over $24.5 million in
Range-wide program
funding from 2010-2012,
Conservation measures
with contracts covering over
942,572 acres. 79 Fed. Reg.
include brush management,
at 19,989. 179,805 acres of
prescribed grazing and
prescribed grazing
burning, range planting, and
implemented in 2015.
habitat restoration.
WAFWA, 2015, at 54.
E.g., 14,000 acre Yoakum
Preserves within the LPC
Dunes Preserve (TX) and
occupied and potential range
28,000 acre Milnesand
offer unfragmented, highPrairie Preserve (NM).
quality LPC habitat. RPI Doc.
Public land acreage in range
1053, at P009180.
exceeds 3,186,585 acres in
protected or publicly owned
properties not identified as
potential strongholds and
466,474 acres of potential
LPC strongholds. WAFWA,
2016, at 51.
90,000 acres under protection
Mitigation program
and available for mitigation
provides for permanent
offsets.
protection and management
of lands to offset off-site
adverse impacts on private
lands. LRI Doc. 39, at
L000914.
Conservation measures:
invasives control; fence
marking and removal;
native vegetation planting;
prescribed burning and
grazing.

The RWP Continues to Protect LPC and LPC Habitat

The RWP represents a cooperative conservation effort by five states, state fish and wildlife
agencies, stakeholders, and property owners, with input from the public and FWS. The RWP
developed in response to growing concerns about threats to LPC and LPC habitat, and was
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intended to preclude the need to list the LPC. 205 Under the RWP, private landowners voluntarily
enter into formal agreements with FWS to maintain and enhance land within the LPC range. 206
The formal agreements include the WAFWA Conservation Agreement (“WCA”) and various
CCAA agreements.207 Many of the Trades’ members participate in the WCA and/or Range-wide
Oil and Gas Candidate Conservation Agreement with Assurances (CCAA), under which
companies voluntarily undertake habitat improvements, operational restrictions, and mitigation
requirements in exchange for regulatory certainty in the event that the LPC is listed in the future.208
Regardless of the precise agreement, “[t]he RWP functions by incentivizing industry and
landowner participation in the LPC range conservation process.”209 Participants pay an enrollment
fee, the funds from which are then used to implement conservation efforts and habitat
improvement.210 Industry participants are required to take significant steps to avoid development
within – or even near – identified LPC habitat.211 Where impacts are unavoidable, enrollees must
pay mitigation fees that increase based on the scale of the potential impact and the quality of the
habitat potentially impacted.212 The RWP used these mitigation proceeds to pay for habitat
improvements, secure long-term and permanent conservation easements, and fund LPC
conservation research and the development and deployment of habitat planning tools.213
Importantly, each aspect of the RWP is closely tracked and publicly reported on an annual basis
in the RWP Annual Progress Report. The most recent Annual Progress Report was completed in
March 2016 and covers calendar year 2015.214 This report (as well as subsequently available
information) provide objective and measurable data demonstrating that RWP implantation is on
pace to accomplish all of its conservation goals and that progress toward these goals continued
regardless of the LPC’s listing status.
Landowner/Industry Enrollment – According to WAFWA, “[e]nrollment in the RWP is
steady and actually increasing . . .”215 Notwithstanding the vacatur of the LPC Listing Decision,
in 2015, net enrollment (CCAA and WCA) increased by 464,629 acres.216 Additionally, in 2015,
the WCA added 14 additional companies and only terminated a single enrollment (totaling 289
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Western Association of Fish and Wildlife Agencies, The 2015 Lesser Prairie-Chicken Range-Wide Conservation
Plan Annual Progress Report (2015 Progress Report), March 2016, at 7, 28.
206
PBPA v. DOI at 707.
207
See 2015 Annual Progress Report. Note that data regarding the CCAA cited herein are in addition to the New
Mexico Conservation Plan that was developed to provide conservation benefits to both the LPC and the dunes
sagebrush lizard. The private landowners, including many of the Trades’ members, enrolled 1,740,000 acres in New
Mexico’s ranching Conservation Plan and 875,000 acres in the oil and gas Conservation Plan. The state enrolled
248,000 acres of LPC habitat in the Conservation Plan, and the Bureau of Land Management (“BLM”), acting in
conjunction with New Mexico, closed all future oil and gas leasing on 153,257 acres in New Mexican LPC/DSL
habitat and ensured that 132,590 acres of unleased federal land in New Mexican LPC/DSL habitat would remain
unleased.
208
See 2015 Annual Progress Report.
209
PBPA v. DOI at 707.
210
79 Fed. Reg. at 19,979-80.
211
79 Fed. Reg. at 19,979-80.
212
79 Fed. Reg. at 19,979-80.
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79 Fed. Reg. at 19,979-80.
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See 2015 Annual Progress Report.
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2015 Progress Report at 21.
216
2015 Progress Report at 21.
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acres).217 During the same period, the Oil and Gas CCAA enrolled two new companies and
suspended 12 companies for nonpayment of enrollment fees.218 Five of those suspensions were
listed after payment, and the remaining outstanding balance is $164,680.55 (0.36% of the total
amounted WAFWA invoiced for the WCA and CCAA in 2014-2015).219
In total (through December 2015), WAFWA reported that it has entered into WCA contracts with
68 companies to preserve more than 2,550,605 acres of LPC habitat.220 At the same time, 134 oil
and gas companies enrolling a total of 7,876,547 acres in the range-wide Oil and Gas CCAA.221
Acreage enrolled in these programs is broadly across each of the LPC’s ecoregions.222

Summary of acres enrolled in the WAFWA Conservation Agreement by ecoregion, CHAT category, and industry type.
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2015 Progress Report at 24-25.
2015 Progress Report at 38.
219
2015 Progress Report at 38.
220
Id. at 24.
221
Id. at 34.
222
2015 Progress Report at 28.
218
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Summary of acres enrolled in the Range-wide Oil and Gas Candidate Conservation Agreement by ecoregion, CHAT
category, and industry type.

Mitigation Fees – “WAFWA collected $11,843,403 in fees in 2015, bringing the program
total to $50,800,884, which will offset unavoidable impacts at off-site mitigation locations.”223 In
2015, 409 project agreements were authorized, assessing development costs tied to the quality of
habitat being impacted. After two years of implementation, a review of all the projects assessed
shows that the mean cost varies by ecoregion with an average cost of $11,936 per project. The vast
majority of the mitigation fees, however, have been relatively low, with 39% of all projects
incurring fees of less than $1,000.224 The prevalence of these lower-tier mitigation fees indicates
that companies are avoiding high-quality (and high-mitigation-cost) LPC habitat while also
minimizing the size of their impact area.225
Habitat Improvements - Substantial conservation progress continues to be made on private
land across the LPC’s range. In 2015 alone, eight landowner contracts were finalized,
encompassing 67,512 acres.226 Conservation measures are being implemented range-wide,
including habitat restoration on 8,214 of 15,911 prescribed acres. 227 A total of $1,821,737 was
paid to landowners managing their lands to generate credits for lesser prairie-chicken
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conservation.228 At the conclusion of 2015, WAFWA had 105,662 acres in the LPC range under
some type of conservation agreement.229
Permanent Conservation – In 2015, WAFWA acquired title to a 1,604-acre tract of Texas
native rangeland in June 2015, near the Yoakum Dunes Wildlife Management Area in West
Texas.230 Subsequently in June 2016, finalized the purchase of approximately 30,000 acres of
high-quality lesser prairie-chicken habitat in southwest Kansas.231 The Sunview Ranch (formerly
Tate Ranch) is in the sand sagebrush ecoregion, which covers portions of Kansas, Colorado and
Oklahoma and once contained the highest density of lesser prairie-chickens in the country.232 The
dominant vegetation on rangelands in the region is sand sagebrush which is a native shrub typically
associated with deep sandy soils in dune landscapes. Livestock grazing is the primary land use on
rangeland throughout the sand sagebrush region, and through grazing leases, will continue to be
used as a management tool on the Sunview Ranch. “This property is one of the largest remaining
contiguous tracts of sand sagebrush prairie in the region. Conserving this property in perpetuity
ensures that it will remain a working ranch and continue to provide habitat for the lesser prairiechicken in the portion of its range where the population has declined the most. Prescribed grazing
is the core management practice for lesser prairie-chickens, and we will be implementing it on the
ranch to conserve and enhance habitat for the species.”233
Even more recently, WAFWA finalized permanent conservation agreements with a private
landowner to conserve 1,781 acres of high-quality lesser prairie-chicken habitat in south-central
Kansas.234 This is the first permanent conservation easement in the mixed-grass prairie
ecoregion.235
In sum, the WAFWA Annual Progress Report provides objective and measurable documentation
that the RWP is being implemented effectively, is progressing toward its of its stated conservation
goals, and that removing the threat of listing in 2015 did not reduce the likelihood that the RWP
would continue to be implemented and effective in protecting LPCs and LPC habitat. The best
information available unequivocally shows that enrollment increased in 2015. LPC populations
have stabilized and growing in key areas; habitat is expanding, better protected, and actively being
improved; and connectivity is increasing and contributing to the resiliency of the species. On these
facts alone, FWS must conclude that list the LPC is not warranted.
3.

Voluntary Conservation Efforts are More Effective than Listing
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As FWS itself has noted, “[t]he development and implementation of [conservation agreements,
conservation plans, and management plans] has been an effective mechanism for conserving
declining species and has, in some instances, made listing unnecessary.”236
In contrast, the mere act of listing a species is not effective. As of January 6, 2017, a total of 2,391
species were listed under the ESA,237 and only 76 have been delisted.238 Of those 76 species,
roughly half (47) were delisted based on recovery. 239 In most cases, the recovery was attributed
to factors other than listing.240 For instance, the bald eagle and California condor recovered after
the Environmental Protection Agency banned the use of a common insecticide (DDT) that caused
eggshell thinning.241 Even attributing each of 47 recovered species to the ESA, however, those
delistings represent a recovery rate of 1.9%.
Researchers attribute the ESA’s 1.9% recovery rate to two fundamental impediments: (1)
inadequate resources to plan and implement recovery programs; and (2) the impracticality of using
listed species to control action on private land—and often the disadvantageous responses from
landowners fearful of being deprived of the use of their land. According to a 2007 study, listing a
species without allocating the species significant funding for recovery can actually be injurious to
species on private land.242 The study hypothesized that the ESA’s “take” prohibitions can only be
effective when matched with a credible threat of enforcement—which is very difficult on private
land.243 Listing may also incentivize landowners to make their property less suitable as habitat for
listed species.244 Additionally, several studies found that the designation of critical habitat confers
no conservation benefit on listed species.245 Notably, the Department of the Interior reached the
same conclusion.246 Another study identified a modest conservation benefit from the ESA’s
consultation requirements, but deemed it “the best among the weak predictors of recovery.”247
Again, consultation only positively impacts listed species present on federal land or nonfederal
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land involved in federal activity—not the majority of listed species on private land,248 including
the LPC, 95% of the habitat of which is situated on private land.249
In the few instances where benefits from listing were identified, they accrued only on public land
and only when listing was accompanied by funding for conservation. Yet, even when FWS
allocates significant funds pursuant to the listing, “ESA-related spending is more effective in
preventing deterioration than in promoting improvement in recovery status.”250 “[I]ncreased
funding reduced the probability that FWS will classify a species as extinct or declining,” but
“evidence does not support the hypothesis that increased spending leads to increases in the
probability that a species is stable or improving.”251
This absence of funding not only forestalls any conservation gain from listing, “there is anecdotal,
theoretical, and empirical evidence that the Act encourages landowners to preemptively harm
species and their habitat.”252 “Whatever successes the ESA has had in other contexts . . . the
regulatory model has failed on private land. As Science reported in 2005, ‘it’s become clear over
three decades that its regulatory hammer isn’t enough.’”253
In all respects, but nowhere more than on private land, voluntary conservation is effective—listing
is not. When landowners fear (rationally or not) the prospect that a listing will constrain use of
their land, they may prohibit access for surveys or studies that could inform an effective recovery
strategy. Even if FWS can craft a recovery plan for a listed species—something FWS has not done
for nearly 50% of listed species—it frequently must do so without the benefit of important
biological data available only through surveys on private land and from landowner knowledge.
When FWS lists species on private land without providing any funding for recovery, FWS may
actually contribute to the decline of the species.
For the increasingly few listed species for which FWS able to craft recovery plans for a listed, it
is rarely able to do so in a timely manner. As FWS noted in 2014, after examining the multitude
of conservation efforts that were put in place to protect the LPC and its habitat:
Collectively, these various efforts are quite similar to a recovery plan, something
that the Service normally prepared years after a species’ listing. This early
identification of a strategy to recover the lesser prairie-chicken is likely to speed its
eventual delisting.254
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While the Trades disagree with the Service’s suggestion that the LPC should have been listed, we
applaud the Services’ recognition that the voluntary conservation efforts for the LPC were able to
protect the species better than the now-vacated listing. Indeed, voluntary conservation succeeds
where listing fails because it can supply the funding and resources that FWS cannot provide and
because it incentivizes landowners to protect and improve habitat on private land. Voluntary
efforts engage landowners in a way listing will not. Landowners are partners in the development
of the conservation plans. Unlike listing, these programs encourage habitat improvements, and
provide landowners assurance against potentially more heavy-handed restrictions in the future.255
Because landowners are provided assurances against more prohibitive restrictions, they are more
willing to provide the access, insight, and superior data that make conservation plans more
effective.
The resources that can be generated through states and the private sector far exceed any funding
FWS could realistically provide. As discussed further in the subsection below, in just one of the
many voluntary LPC conservation efforts undertaken by the Trades’ members, the oil and gas
industry agreed to voluntarily conserve and improve over 9 million acres enrolled in conservation
plans for the protection and recovery of the species.256 In addition to this historic level of
enrollment, the oil and gas industry committed the majority of the $50 million in funds landowners
contributed to improve and restore lesser prairie-chicken habitat.257 For comparison, in 2014 FWS
spent about $38 million to protect 99 different bird species.258

VI.

CONCLUSION

Based on the foregoing, the Trades strongly urge FWS to issue a 12-Month finding that listing
LPCs is not warranted. LPCs do not meet the ESA’s definitions for threatened or endangered
species because their populations are stable (if not growing) and protected by a historic level of
conservation actions. The best scientific information available demonstrates that there are no
threats or other factors likely to drive LPCs to the brink of extinction within the foreseeable future.
The Trades further urge FWS to more explicitly state its basis for rejecting Petitioners’ DPS
analysis and to structure its status review so that the Service can base its decision on the best and
most recent scientific information available, including the most recent survey and conservation
data.
The Trades appreciate the opportunity to provide these comments. If you have any questions or
would like to discuss these comments, please feel free to contact any of the signatories below.
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Permian Basin Petroleum Association
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